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Nationwide Roofing and Sheet Metal, Inc. 

1 .  Use of bid bond form other than required 
Standard Form 24 is not objectionable where 
intent of surety and principal to be bound 
and identity of United States as intended 
and true obligee is clearly shown by bond 
itself. Contrary interpretation of regula- 
tion by protester is inconsisent with 
underlying concept of responsiveness, 
rejected. 

2. Where applicable federal law exists, GAO 
will not look to state law to determine the 
validity of a bid bond submitted for a 
federal procurement. 

Nationwide Roofing and Sheet Metal, Inc. (Nation- 
wide), protests the termination for the convenience of 
the government of the contract awarded i t  under Wright- 
Patterson Air Force Base invitation for bids (IFB) No. 
F33601-84-B-9094 and the subsequent award of the con- 
tract to the low bidder, ABCO Roofing & Sheet Metal, 
Tnc. ( A B C O ) ,  whose bid had been originally found to be 
nonresponsive. Nationwide requests that the contract be 
reawarded to itself. 

We deny the protest. 

The contracting agency originally found the ABCO 
bid to be nonresponsive because ABCO submitted the 
required bid guarantee on United States Postal Service 
(USPS) Bid Bond Form 7324 rather than the General 
Services Administration (GSA) Standard Form 24 (SF-24) 
specified in the I F B .  The USPS form stated that ABCO 
and its surety were liable to the "United States Postal 
Service" rather than to the "United States Government," 
as would have been the case had ABCO submitted the SF-24 .  
The contracting agency subsequently reversed its opinion 
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on t h e  basis of o u r  d e c i s i o n s  8-170694, December 3, 1970, 
a n d  B-178824, A u g u s t  16, 1973, i n  w h i c h  o u r  O f f i c e  h e l d ,  
i n  f a c t u a l  s i t u a t i o n s  similar t o  t h e  o n e  here, t h a t  t h e  
defect  was n o t  s u f f i c i e n t  t o  r e n d e r  a b i d  n o n r e s p o n s i v e .  

The  N a t i o n w i d e  p ro t e s t  is b a s i c a l l y  t w o f o l d .  F i r s t ,  
N a t i o n w i d e  c o n t e n d s  t h a t  f i n d i n g  t h e  H K O  b i d  t o  be 
r e s p o n s i v e  is  i n c o n s i s t e n t  w i t h  t h e  t w o  c i tea  d e c i s i o n s  of 
o u r  O f f i c e .  I n  t n i s  r e y a r d ,  N a t i o n w i d e  p o i n t s  o u t  t h a t  
t h e  r e g u l a t i o n  (paragraph 10-102.5  of t h e  A r m e d  S e r v i c e s  
P r o c u r e m e n t  R e g u l a t i o n )  t h e n  i n  e f f ec t  s ta ted  t h a t  
I( .  . . n o n c o m p l i a n c e  w i t h  a s o l i c i t a t i o n  r e q u i r e m e n t  t h a t  
t n e  D i d  be s u p p o r t e d  by a b i d  g u a r a n t e e  w i l l  r e q u i r e  
r e j e c t i o n  o f  t h e  b i d  . . . , I '  whereas t h i s  p r o c u r e m e n t  is 
g o v e r n e d  by  t h e  Federal A c q u i s i t i o n  R e g u l a t i o n  ( F A R ) ,  4b 
C.F.k. S 28-101.4 (1984), w h i c h  s t a t e s  t h a t  "Noncompl i ance  
w i t h  a s o l i c i t a t i o n  r e q u i r e m e n t  f o r  a b i d  g u a r a n t e e  
requires r e j e c t i o n  o f  t h e  b i d .  . . .I' N a t i o n w i d e  asserts 
t n a t  t h e  l a t t e r  p r o v i s i o n  m a n a a t e s  b id  r e j e c t i o n  f o r  
f a i l u r e  t o  comply  s t r i c t l y  w i t h  a n y  s o l i c i t a t i o n  
r e q u i r e m e n t  r e y a r d i n g  b i d  g u a r a n t e e s .  T h u s ,  N a t i o n w i d e  
c o n t e n d s ,  t h e  ABCO b i d  w a s  n o n r e s p o n s i v e  b e c a u s e  i t  was 
n o t  s u b m i t t e d  o n  t h e  s p e c i f i e d  form. S e c o n d ,  N a t i o n w i d e  
c o n t e n d s  t h a t  t h e  c o n t r o l l i n g  law is t h a t  o f  t h e  s t a t e  i n  
w h i c h  c o n t r a c t  f o r m a t i o n  o c c u r r e d .  T h e  s t a t e  law i n v o l v e d  
here,  N a t i o n w i d e  asser ts ,  r e q u i r e s  f i n d i n g  t h e  AbCO b i d  to  
be n o n r e s p o n s i v e .  

As a t h r e s h o l d  matter, w e  do n o t  a g r e e  w i t h  N a t i o n -  
w i d e ' s  a s s e r t i o n  t h a t  s t a t e  law g o v e r n s  t h i s  matter. The 
g e n e r a l  r u l e  is t h a t  t h e  v a l i d i t y  a n d  c o n t r u c t i o n  o f  
c o n t r a c t s  o f  t h e  U n i t e d  S ta tes  a n d  t h e i r  c o n s e q u e n c e s  
o n  t n e  r i g h t s  and  o b l i g a t i o n s  of t n e  pa r t i e s  p r e s e n t  
q u e s t i o n s  of federa l  law n o t  c o n t r o l l e d  by t n e  law of any  
s t a t e .  k.h. P i n e s  Corp., 54 Conrp. Gen. 5 ~ 7  (1974), 74-2 
CPD 11 385, a n d  cases cited t h e r e i n .  w h i l e  we h a v e  l o o k e d  
t o  s t a t e  l a w  i n  o u r  c o n s i d e r a t i o n  o f  c o m p l a i n t s  i n v o l v i n g  
p r o c u r e m e n t s  c o n d u c t e d  b y  s t a t e  a n d  p r i v a t e  g r a n t e e s  
u n d e r  federal  y r a n t s ,  see, e . g . ,  b r a d f o r d  N a t i o n a l  Corp., 
8-198117, Jan.  6, 1981, 81-1 CPD H 5, i n  c o n s i d e r i n g  

- 
pro te s t s  a g a i n s t  d i r ec t  f e d e r a l  p r o c u r e m e n t s ,  s u c h  as t h i s  
o n e ,  w e  v i e w  f e d e r a l  s t a t u t e s ,  r e g u l a t i o n s ,  c o n t r a c t  terms 
a n a  d e c i s i o n s ,  i n c l u d i n g  t h e  d e c i s i o n s  of t h i s  O f f i c e ,  as 
app l i cab le  f e d e r a l  law, a n d  look to  s t a t e  law f o r  g u i d a n c e  
o n l y  i n  t h e  a b s e n c e  o f  a s o u r c e  of f e d e r a l  law. See. - 
e.g:, H L I  Lordsh ip  I n d u s t r i e s ,  I n c . ,  8-197847, Aug. 4 ,  
lY81 ,  81-2 CPD 1 88. I n  o u r  j u d g m e n t ,  t h e  FAR a n a  o u r  
d e c i s i o n s  p r o v i d e  t h e  proper basis  f o r  c o n s i d e r a t i o n  of 
t n i s  matter. 
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C o n t r a r y  t o  N a t i o n w i d e ' s  v i ew,  w e  i n t e r p r e t  t h e  
c u r r e n t  l a n g u a g e  o f  t h e  FAR p e r t a i n i n g  t o  s o l i c i t a t i o n  
bond r e q u i r e m e n t s  a s  l i t t l e  more t h a n  a r e s t a t e m e n t  of 
t h e  predecessor r e q u i r e m e n t .  T h e  p o s i t i o n  w h i c h  N a t i o n -  
w i d e  advocates w o u l d  l e a d  to  t h e  r e j e c t i o n  o f  l e g a l l y  
b i n d i n g - - a n d  t h e r e f o r e  r e s p o n s i v e - - b o n d s  s o l e l y  f o r  mat- 
t e r s  o f  f o r m  w i t h o u t  r e g a r d  to  t h e i r  l e g a l  s u f f i c i e n c y .  
I n  o u r  o p i n i o n ,  t h i s  wou ld  be  i n c o n s i s t e n t  w i t h  t h e  
u n d e r l y i n g  c o n c e p t  o f  r e s p o n s i v e n e s s ,  - i .e. ,  w h e t h e r  t h e  
b i d  is a b i n d i n g  o f f e r  t o  d o  o r  d e l i v e r  t h e  t h i n g  
c a l l e d  f o r  i n  a c c o r d a n c e  w i t h  t h e  terms o f  t h e  s o l i c i -  
t a t i o n ,  see, e.g., A s t r o n a u t i c s  C o r p o r a t i o n  of America, 
8-216014,ec. 1 3 ,  1 9 8 4 ,  84-2 CPD 6 6 3 ;  L a m a r i  E l ec t r i c  
C o . ,  B-216397,  Dec. 2 1 ,  1 9 8 4 ,  84-2 CPD 9 6 8 9 ,  a n d  m u s t  be 
re -~ec ted .  7 

M o r e o v e r ,  w e  b e l i e v e  t h a t  t h e  c o n t r a c t i n g  a g e n c y ' s  
a p p l i c a t i o n  o f  o u r  d e c i s i o n s  t o  t h i s  p r o c u r e m e n t  was 
correct .  In each o f  t h e  t w o  d e c i s i o n s  on w h i c h  t h e  a g e n c y  
re l ied  ( see  -- a l s o  P e r k i n - E l m e r ,  6 3  Comp. Gen. 5 2 9  ( 1 9 8 4 ) ,  
84-2 CPD ll 1 5 8 ) ,  t h e  b i d d e r  used a b i d  bond  w h i c h  l i s t e d  a 
s t a t e  r a t h e r  t h a n  t h e  U n i t e d  S t a t e s  a s  t h e  ob l igee  o f  t h e  
p r i n c i p a l  a n d  s u r e t y .  We h e l d  t h a t  w h i l e  t h e  b i d  bond  d i d  
n o t  l i s t  t h e  U n i t e d  S t a t e s  a s  t h e  ob l igee ,  i t  i d e n t i f i e d  
t h e  correct  p r i n c i p a l ,  t h e  correct l o c a t i o n  a n d  t y p e  o f  
work t o  be d o n e ,  t h e  correct i n v i t a t i o n  f o r  b i d s ,  a n d  was 
i n  a l l  o t h e r  respects i d e n t i c a l  t o  S F  24 .  T h u s ,  s i n c e  t h e  
i n t e n t i o n  o f  t h e  s u r e t y  a n d  t h e  p r i n c i p a l  t o  be bound by  
t h e  bond a n d  t h e  i d e n t i t y  of t h e  U n i t e d  S t a t e s  as t h e  
i n t e n d e d  a n d  t r u e  o b l i g e e  were c l e a r l y  shown by  t h e  bond 
i t s e l f ,  w e  d i d  n o t  b e l i e v e  t h a t  t h e  s u r e t y  c o u l d  
s u c c e s s f u l l y  d e f e n d  a s u i t  by  t h e  U n i t e d  S t a t e s  o n  t h e  
b o n d .  C o n s e q u e n t l y ,  w e  c o n c l u d e d  t h a t  t h e  b i d  bond  was 
e n f o r c e a b l e  a s  s u b m i t t e d .  

I n  t h i s  case, USPS b i d  bond  f o r m  7324  is t h e  same a s  
SF-24,  w i t h  t h e  e x c e p t i o n  of t h e  name o f  t h e  ob l igee .  
T h e  b i d  bond s u b m i t t e d  by ABCO o n  t h i s  f o r m  i d e n t i f i e d  t h e  
co r rec t  p r i n c i p a l ,  t h e  correct l o c a t i o n  o f  a n d  t y p e  of 
work  t o  b e  d o n e ,  a n d  t h e  correct I F B  number  o f  t h e  con-  
t r a c t i n g  a g e n c y .  We t h e r e f o r e  b e l i e v e  t h a t  t h e  s u r e t y  
w o u l d  be b o u n d  by  t h e  bond  a n d ,  c o n s e q u e n t l y ,  t h a t  t h e  
ABCO b i d  was r e s p o n s i v e .  

N a t i o n w i d e  s t a t e s  t h a t ,  s h o u l d  w e  r u l e  a g a i n s t  i t s  
r e q u e s t  to  be reawarded t h e  c o n t r a c t ,  t h e  p r o c u r e m e n t  
s h o u l d  b e  reeompeted s i n c e  t h e  N a t i o n w i d e  c o n t r a c t  was 
awarded d u r i n g  t h e  1 9 8 4  f i s c a l  y e a r  a n d  n o  award i n  f i s c a l  
y e a r  1 9 8 5  c o u l d  be made u n d e r  t h e  o r i g i n a l  s o l i c i t a t i o n  t o  
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any p a r t y  o the r  t h a n  Na t ionwide  w i t h o u t  v i o l a t i n g  f u n d i n g  - l i m i t a t i o n  s t a t u t e s .  The c o n t r a c t i n g  agency h a s  a d v i s e d  
t h a t  unde r  t h e  terms o f  t h e  i n v i t a t i o n  f o r  b i d s ,  e i t h e r  
f i s c a l  y e a r  1984 o r  f i s c a l  y e a r  1985 f u n d s  may be  
u t i l i z e d .  Na t ionwide  d o e s  not contes t  t h i s  nor d o e s  i t  
e x p l a i n  why a second award u s i n g  f i s c a l  y e a r  1985 f u n d s  
would, i n  v i ew of t h e  i n v i t a t i o n  p r o v i s i o n ,  be improper .  

A c c o r d i n g l y ,  t h e  p r o t e s t  is  d e n i e d .  

.rq- 
Har ry  R. Van Cleve  

v G e n e r a l  C o u n s e l  
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